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W
ith the slew of Federal initia-
tives aimed at restoring sta-
bility in the capital markets, 

attention has fi nally been paid to the 
struggling mortgage industry — which 
might now be gaining some traction in 
the loan modifi cation space, market par-
ticipants said. 

HOPE NOW, an alliance of mort-
gage servicers, counselors, and investors, 
announced that the mortgage industry 
prevented 225,000 foreclosures in Octo-
ber 2008, 13,000 more than the record set 
the previous month.

Approximately 1.7 million fore-
closures have been prevented by the 
mortgage lending industry in the fi rst 
10 months of 2008, more than the ap-
proximately 1.5 million prevented in all 
of 2007. If this pace continues, in 2008 
the mortgage lending industry will pre-
vent more than 2.2 million foreclosures, 
45 percent more than in 2007, HOPE 
NOW said. 

One mortgage servicer, Ocwen, has 
modifi ed a total of 47,723 loans this 
year, representing close to 14% of their 
350,000-loan servicing portfolio, accord-
ing to a recent report on loan modifi ca-
tions from Merrill Lynch.

And just last month, the Federal 
Housing Finance Agency (FHFA) an-
nounced a streamlined modifi cation 
program for loans owned and guaran-
teed by Fannie Mae and Freddie Mac, 
and the Federal Deposit Insurance 
Corp. (FDIC) proposed a loss-sharing 
program to jumpstart modifi cations in 
the private sector. 

But while the market has seen an 
increased number of loan modifi cation 
initiatives rise out of some of the biggest 
U.S. lenders, especially in the last month, 
it appears that the most successful pro-

grams are where the lender still owns the 
loan being modifi ed. 

“For a lender that owns a loan and 
knows that it was originated properly, a 
modifi cation can happen very fast,” said 
Terry Wakefi eld, chief executive offi  cer 
of Th e Wakefi eld Co., a mortgage con-
sulting fi rm. Th ese types of modifi ca-
tions are occurring at an impressive rate, 
Wakefi eld said, because lenders realize it 
is in their economic interest to keep the 
borrower in their home. From a legal 
standpoint, they are clear to proceed be-
cause they own the loan, he said.  

Last month, Citigroup announced a 
Homeowner Assistance program targeted 
at a select group of 500,000 homeowners 
whose mortgages Citi holds and though 
not yet delinquent, are at risk of becom-
ing delinquent on their mortgage pay-
ments. Th e bank said it will reach out to 
borrowers through phone calls, written 
correspondence, email, toll-free assis-
tance lines, online social networks, and 
external counselors. 

Loan modifi cation strategies will mim-
ic the streamlined loan modifi cation tech-
niques seen in the model used by the FDIC 
when it took over IndyMac Bank, and will 
include interest rate reductions, extension 
of term, or forgiveness of principal.

Citi expects the plan to result in the 
workout of approximately $20 billion in 
underlying mortgage balances.

Despite the success of lender/owner 
modifi ed loans, the majority of mortgage 
loans are held in securitizations, which 
restrict a servicer from unilaterally mod-
ifying the terms of the instrument to the 
loss of the investor. Th is has been a wide-
ly disputed factor challenging the growth 
of loan modifi cations in the U.S.

Last week, Greenwich Financial 
Services fi led a lawsuit in New York State 

Supreme Court against Countrywide Fi-
nancial, now owned by Bank of Amer-
ica, alleging that the proposed modifi -
cation of 400,000 home loans originally 
underwritten by Countrywide is illegal 
because they are owned by trusts that 
were sold through securitization, accord-
ing to published reports. Th e reduction 
in borrower mortgage payments would 
cause a loss of $8.4 billion, reports said. 

Another challenge to modifying 
loans that has not been discussed, Wake-
fi eld said, relates to the tax consequences 
of a reduction in the principal balance. 
Th e amount of the principal balance re-
duction becomes taxable income to the 
already cash-strapped borrower. “When 
you forgive a debt, the IRS considers that 
a taxable event. Is the IRS going to issue 
a ruling that makes all modifi cations that 
reduce the outstanding principal balance 
non-taxable events? I doubt it,” he said. 

According to Bennet Koren, head of 
the consumer fi nancial services practice 
at McGlinchey Staff ord, the real issue 
is not the implementation of the loan 
modifi cation; it is the sale. “If you are a 
homeowner, are you sitting and waiting 
thinking, should I take the modifi cation 
that is out there now or is there some-
thing better to come?”

But despite these unresolved compli-
cations, loan modifi cation initiatives con-
tinue to stream into the market, which 
makes implementing these modifi cations 
an arduous task. Th is is why simplifi ca-
tion initiatives are a welcome hand. 

Last week, law fi rm McGlinchey Staf-
ford introduced what it calls a Turn-Key 
Mortgage Modifi cation Solution, an elec-
tronic platform that provides stream-
lined loan modifi cation processing, at a 
“low, per-unit fi xed cost.” Th e program 

Loan Modifi cations Gain Ground 
with Various Lender Initiatives
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uses forms that fi t almost all possible 
combinations of modifi cation terms and 
can be completely outsourced to the law 
fi rm or accessed via the internet directly 
by a lender’s employees. For instance, if a 
client sends the fi rm the terms of a modi-
fi cation, McGlinchey will create a docu-
ment to refl ect those terms and send it 
back to the client for execution. Clients 
primarily include servicers doing modifi -
cations on behalf of the owners of these 
loans, lenders that own the loans they are 
modifying, or, in some situations, brokers 
who arrange for a loan modifi cation.  

Part of the allure of a modifi cation 
platform like this one is the versatility of 

the loan modifi cation documentation. 
“All fi ft y states have their own mortgage 
laws, and you have to have language in the 
document itself that is fl exible enough to 
work with most terms, or at least that is 
easily modifi able to do that,” Koren said.  

Furthermore, depending on the type 
of modifi cation, one of the things that 
also has to be addressed is whether or 
not the modifi cation agreement should 
be recorded in the mortgage records, 
Koren said. “If you do record it, you 
have to meet the form requirements for 
a document that can be recorded under 
state law. Some states will have certain 
page or margin requirements for docu-
ments, and this is an eff ort to create a 
document set that will work for lenders 
in most situations.” 

Data analysis companies are also aim-
ing to streamline the loan modifi cation 
process. Response Analytics, a soft ware 
and services provider has a suite of prod-
ucts geared at potential whole loan buyers, 
sellers and servicers, according to Chief 
Executive Offi  cer Brent Lippman.  Th ese 
products help customers assess the hold-
to-maturity values of their portfolios, while 
also calculating which loans could be best 
helped with a loan modifi cation and what 
form of modifi cation would be most ben-
efi cial, Lippman said. 

Yet despite the strides made in prevent-
ing foreclosures, many borrowers are still 
likely to redefault and modifi cations are 
just prolonging the inevitable, market par-
ticipants said. Th is situation also needs to be 
identifi ed in the analytics process. — GS

in the capital markets.  
“Securitization has brought the de-

mocratization of credit and made it 
available at a lower cost to borrowers,” 
said panelist Greg Medcraft , chief ex-
ecutive offi  cer and executive director of 
the Australian Securitisation Forum.

Indeed, more than 90% of people 
buying cars fi nance these purchases 
with loans or leases, and banks use se-
curitization to fi nance approximately 
50% to 60% of credit card assets on their 
balance sheets, Perlowitz said. Also sig-
nifi cant, 70% of the homes in the U.S. 
have mortgages on them, he said, which 
makes securitization an important fi -
nancing tool. — GS
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among other conditions, that these pools 
have a re-REMIC cash fl ow that is identi-
cal to a pro-rata portion of the cash fl ow 
from the original pools.

SIFMA is currently waiting to have 
an actual pool that it can confi rm has no 
disclosure, tax or regulatory issues, and 
to establish that the pool has the appro-
priate criteria to be TBA deliverable. Th is 
sample pool might be ready by late this 
year or early January.

“Th is is a win, win for everyone,” 
Johnson said. For instance, if an agency 
5.5 security is eff ectively created for a 
combined price of 98, and the market 
price for the passthrough is 99, dealers 
profi t by a point. Th at profi t can then be 

split with investors as a way of increasing 
the incentive on both sides of the trade to 
recombine the CMOs. 

“Th is could reestablish the eff ective 
functioning of the CMO market, which 
is related to the general real estate mar-
ket,” Johnson said. “Th e lasting eff ect is 
that a CMO pricing fl oor is established, 
helping investors with their bids.”

In the CMO derivative space, most 
of the clients welcome the proposal since 
an owner of a fl oater, for instance, “could 
get a fi rm off ering for the corresponding 
inverse fl oater, giving them the ability to 
mark their prices higher,” Kavour said. 
“By reversing losses on CMO portfolios, 
additional capital is restored to lending 
institutions, increasing their ability to 
lend to consumers.” — KS
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